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Abstract. This research examines Ukraine’s positive obligation to effectively investigate
domestic violence under Article 3 of the European Convention on Human Rights, drawing on
the case law of the European Court of Human Rights. The study identifies deficiencies in
Ukraine’s legal and practical implementation, including a lack of specialized training for law
enforcement, insufficient procedural guidance, and the persistence of cultural stereotypes that
impede thorough investigations. The paper proposes a series of practical solutions, including
the adoption of trauma-informed approaches and technology-driven tools, to enhance
investigation effectiveness.

Introduction. Ukraine’s ratification of the European Convention on
Human Rights (hereinafter - the ECHR) established not merely negative
obligations to refrain from violations of Article 3, but comprehensive positive
duties to prevent such violations and conduct effective investigations when
they occur. Domestic violence, recognised by the European Court of Human
Rights (hereinafter - the ECtHR) as a form of ill-treatment falling within the
scope of Article 3, presents particular challenges for state authorities in
fulfilling these procedural obligations. Domestic violence investigations
require specialised approaches that transcend traditional criminal justice
paradigms. This transformation reflects growing recognition that domestic
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violence constitutes a systematic pattern of control and abuse rather than
isolated incidents of interpersonal conflict. Consequently, state obligations
extend beyond mere reactive measures to encompass proactive prevention,
protection, and comprehensive support systems.

This study employs legal-dogmatic methodology, analyzing the case law of
the ECtHR and its application within Ukraine’s domestic legal framework. This
research is informed by a body of academic work from both Ukrainian
(K. Levchenko, P. Pushkar, O. Suslova, Y. Kuzmenko, O. Zinsu [1], K. Shunevych,
I. Hloviuk, V. Zavtur, 1. Zinkovskyy, 1. Fedorov [2], I. Vartyletska, A. Shapovalova
[3]) and international (E. Duban, A. Beghin, N. Laouar [4], C. Dowling,
A. Morgan, C. Boyd, I. Voce [5], M. Fagerlund [6], Van Der Veen H.C],
S. Bogaerts) scholars who have investigated the intersection of human rights
law and domestic violence.

The study “The use of video and audio recordings provided by victims of
domestic violence as evidence” examines the admissibility of secret audio and
video recordings made by victims as evidence in domestic violence cases. The
research uses systemic, comparative, and formal-legal methods to argue that
these recordings should be considered admissible. It’s proven that the secrecy
of such a recording is a justified measure to ensure the victim’s safety, not a
violation of the perpetrator’s rights. The study concludes that in most domestic
violence cases, these recordings are the only way to obtain crucial evidence
and, therefore, should be admissible unless specific legal grounds for
inadmissibility exist [2]. The study “Social and Legal-Psychological Aspects of
Domestic Violence” examines the multifaceted nature of domestic violence
across different social categories and advocates for eliminating discriminatory
stereotypical views about family and domestic behavioral models [1].

The reports of the Council of Europe (e.g.,, Group of Experts on Action
against Violence against Women and Domestic Violence) or NGOs (e.g., JURFEM
[7], La Strada - Ukraine) provide detailed, on-the-ground analysis of Ukraine’s
progress and ongoing challenges. Some specific projects by the Council of
Europe “The Istanbul Convention: a tool to advance in fighting violence against
women and domestic violence in Ukraine” and “Combating Violence against
Women in Ukraine” focus on addressing gender-based and domestic violence
in Ukraine [8], with a particular emphasis on the role of the Istanbul
Convention (the Council of Europe Convention on preventing and combating
violence against women and domestic violence).
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The procedural dimension of positive obligations was comprehensively
developed in Assenov and Others v. Bulgaria, where the ECtHR established that
when an individual credibly alleges treatment contrary to Article 3, the state
must conduct an effective official investigation [9]. This principle was
subsequently refined in Ilhan v. Turkey and Labita v. Italy, establishing a robust
framework for procedural obligations. The ECtHR has articulated 4
fundamental criteria for effective investigations wunder Article 3
(M.C. v. Bulgaria, Moldovan and Others v. Romania (no. 2), A. v.the United
Kingdom, Ay v. Turkey):

1. Independence (investigating authorities must maintain hierarchical
and practical independence from individuals implicated in the alleged
violations).

2. Adequacy (investigations must possess the capability to establish facts
and identify responsible parties through comprehensive evidence-gathering
procedures [9]) (Mikheyev v. Russia).

3. Promptness and reasonable expedition (investigations must be
conducted with appropriate urgency and without unnecessary delay) (Labita
v. Italy, Timurtas v. Turkey, Tekin v. Turkey, Indelicato v. Italy, R.S. v. Romania).

4. Victim participation and public scrutiny (sufficient involvement of the
complainant must be ensured to protect their legitimate interests, while
maintaining appropriate transparency).

The landmark judgment in Opuz v. Turkey established a revolutionary
precedent by recognising domestic violence as a form of discrimination under
Article 14 in conjunction with Articles 2 and 3 of the Convention [10]. This
judgment fundamentally altered the legal landscape by requiring states to
approach domestic violence investigations with heightened procedural
safeguards. Crucially, the ECtHR determined that police treated domestic
violence as “private family matters” (§ 96) rather than serious crimes (§ 144),
with officers functioning as mediators rather than investigators (§§ 102, 195)
[10]. This approach fundamentally contradicts the state’s positive obligations
under the ECHR.

In case T.M. and C.M. v. the Republic of Moldova mother and daughter
subjected to physical and psychological abuse by aggressive ex-husband /father.
The daughter suffered anxiety and emotional distress, while the mother lived in
fear and sought refuge in a domestic violence shelter [11]. The ECtHR found that
witnessing domestic violence and suffering both physical and verbal abuse
exceeded the minimum threshold required under Article 3, established
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economic abuse as a recognised form of domestic violence, noting that domestic
violence extends beyond physical injury to include psychological and economic
dimensions [11], recognised that children witnessing domestic violence suffer
sufficient harm [1] to engage Article 3 protections. Case Talpis v. Italy (long-term
physical abuse by alcoholic husband culminating in knife attack that resulted in
applicant’s serious injuries and son’s death while trying to protect his mother
[12]) demonstrated how domestic violence typically escalates over time. Case
Bdlsan v. Romania (violence throughout marriage intensifying during divorce
proceedings, causing facial trauma, nasal contusion, scratches, and bruises)
recognised increased vulnerability during separation periods [13]. In case
Volodina v. Russia the ECtHR recognised cyber abuse as component of domestic
violence pattern and found that controlling and coercive behaviour alone can
constitute inhuman treatment [14]. The ECtHR’s tripartite framework of
positive obligations under Articles 2 and 3 of the Convention, as articulated in
Volodina v. Russia and X and Others v. Bulgaria, encompasses: firstly, the
establishment and practical implementation of a comprehensive legislative and
regulatory protection framework; secondly, the obligation in well-defined
circumstances to adopt operational measures protecting specific individuals
against risks of ill-treatment; and thirdly, the duty to conduct effective
investigations into arguable claims of such treatment [14].

In N.P. and N.I. v. Bulgaria the ECtHR’s analysis centered on the state’s
positive obligations doctrine, particularly the duty to establish and apply
effectively a system punishing all forms of domestic violence and providing
sufficient safeguards for victims [15]. This obligation, well-established in the
ECtHR’s case law since Opuz v. Turkey and A. v. Croatia, requires states to
demonstrate due diligence in preventing, investigating, and sanctioning acts of
domestic violence [10]. The ECtHR declared the application inadmissible as
manifestly ill-founded, concluding that no violation of the state’s positive
obligations had occurred. This determination rested on the ECtHR'’s finding
that Bulgarian authorities had implemented several types of adequate steps at
appropriate times to safeguard the applicants’ physical integrity. The ECtHR’s
assessment reflects the established principle that states enjoy a margin of
appreciation in determining specific measures for protecting domestic
violence victims, provided such measures are adequate and effective. The
decision suggests that Bulgaria’s response mechanism satisfied the threshold
requirement of demonstrating that authorities did not remain passive when
confronted with credible allegations of domestic violence [15].
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E.M. v. Romania concerned a mother’s allegations of violence perpetrated
in the presence of her infant daughter, highlighting the intersection of domestic
violence with child welfare considerations. Despite the existence of medical
documentation providing prima facie evidence of abuse, Romanian authorities
failed to implement the statutory framework requiring inter-agency
cooperation. The ECtHR’s analysis demonstrates that formal legislative
frameworks alone are insufficient to satisfy Article 3 obligations. Rather, states
must ensure effective implementation through coordinated institutional
responses that transcend traditional departmental boundaries [16]. This
requirement reflects recognition that domestic violence often requires
multidisciplinary intervention encompassing law enforcement, social services,
and judicial authorities [17]. D.P. v. Lithuania involved protracted criminal
proceedings against the applicant’s former husband for systematic violence
against her and their children, ultimately resulting in statute of limitations
expiry [18]. The presence of children in both E.M. and D.P. highlights the
ECtHR’s growing attention to intersectional vulnerabilities in domestic
violence contexts. Children who witness domestic violence are recognized as
secondary victims requiring independent protection [1], thereby expanding
the scope of state obligations beyond the primary victim-perpetrator dyad.

Valiuliené v. Lithuania involved systematic failures in criminal investigation
procedures, including unjustified delays and prosecutorial discontinuation of
proceedings. The temporal element identified in Valiuliené reflects broader
jurisprudential trends requiring expeditious handling of domestic violence
cases. Delay in such contexts is not merely procedural inefficiency but
constitutes a substantive denial of protection that may enable continued abuse
and signal institutional tolerance for gender-based violence [19].

In ZB v. Croatia (2-year pattern of psychological and physical violence
including verbal harassment, worthlessness statements, death threats, head
banging against wall, and physical assault causing back contusion) the ECtHR
chose Article 8 despite facts comparable to cases finding Article 3 violations
(referred to earlier Article 8 precedents (Bevacqua and S v. Bulgaria, A v.
Croatia) while ignoring more recent Article 3 jurisprudence (Valiuliene v.
Lithuania). This case represents problematic inconsistency in the ECtHR’s
approach, applying Article 8 to facts that in other contexts have been found to
breach Article 3 [20]. Most cases appropriately applied Article 3 when violence
reached sufficient severity threshold, recognising domestic violence as
potentially constituting torture, inhuman or degrading treatment.
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The ECtHR has established procedural standards governing domestic
violence investigations (Tunikova and Others v. Russia, Gaidukevich v. Georgia,
Luca v. the Republic of Moldova, Kurt v. Austria, Y and Others v. Bulgaria,
Volodina v. Russia, Rohlena v. the Czech Republic, Valiuliené v. Lithuania):

1. Investigations must proceed expeditiously to avoid unnecessary delays
that may compromise evidence integrity and victim safety. Significant case
closures occur due to inability to prove systematic domestic violence
constituting criminal offences under Article 126-1 of the Criminal Code.
Authorities treat domestic violence as “private matters”, contradicting
international standards of state positive obligations [21]. Authorities must make
serious attempts to establish facts rather than relying upon hasty or ill-founded
conclusions. They should respond promptly to allegations of domestic violence,
abandoning any presumption that such matters constitute private disputes
requiring minimal State intervention. This immediacy requirement reflects
recognition that domestic violence typically follows escalating patterns where
delayed intervention may prove fatal. The ECtHR emphasised the particular
significance of temporal elements in domestic violence contexts (Galovic v.
Croatia, A and Bv. Norway) (proceedings and punishment constitute a “coherent
and proportionate whole” allowing effective, proportionate and convincing
punishment of both individual acts and behavioural patterns (§ 123 [22]).

2. Particular diligence is required in domestic violence cases, with specific
consideration given to the unique characteristics of such violence, including
patterns of control, victim psychology, perpetrator history, cyclical nature of
abuse (Levchuk v. Ukraine). Where risk assessment reveals real and immediate
danger to life, authorities must implement operational preventive and
protective measures commensurate with the assessed risk level. These
measures must be both adequate to address the specific threat and
proportionate to the severity of identified risks.

3. State protection obligations cannot remain merely theoretical; they
must operate effectively in practice, with domestic judicial authorities refusing
to permit physical or psychological suffering to go unpunished.

4. Result-oriented approach (while not guaranteeing particular outcomes,
investigations must be capable of establishing facts and, where allegations
prove founded, identifying and punishing those responsible). States cannot rely
exclusively on victim complaints but must proactively identify and investigate
domestic violence cases through systematic monitoring and early intervention
mechanisms (Paul and Audrey Edwards v. the United Kingdom). Effective
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investigations require seamless coordination between law enforcement
agencies, social services, and judicial systems through multidisciplinary teams
[23]. Authorities must take all reasonable steps to secure evidence concerning
incidents (forensic evidence, eyewitness testimony). This obligation extends
beyond passive evidence collection to active investigation of all available
sources.

Ukraine has undertaken legislative reforms in combating domestic
violence. The Law of Ukraine “On Prevention and Counteraction to Domestic
Violence” established a comprehensive legal framework addressing
prevention, protection, and prosecution. The Criminal Code of Ukraine
incorporates Article 126-1 “Domestic Violence”, while the Criminal Procedure
Code provides specialised investigation procedures. Additionally, the Law “On
Ensuring Equal Rights and Opportunities for Women and Men” contains
relevant provisions addressing gender-based violence. Despite comprehensive
normative development, Ukrainian legislation exhibits systematic deficiencies:

1. Legislation lacks detailed procedures for conducting investigations that
account for domestic violence specificity, including trauma-informed
interviewing techniques (cognitive interviewing - utilisation of specialised
techniques enabling more comprehensive and accurate information gathering
from victims experiencing stress and trauma; phased approach - conducting
multiple shorter sessions instead of single lengthy interrogations to reduce
psychological burden and improve information quality; application of video
conferencing for interviewing victims residing in crisis centres or other secure
locations, ensuring safety while maintaining investigation continuity;
providing victims maximum control over their interaction with the
investigation process while maintaining investigative integrity, accounting for
cultural specificities and potential communication barriers that may affect
victim cooperation and testimony quality) and specialised evidence collection
protocols (insufficient utilisation of modern evidence preservation methods
and expert involvement, resulting in incomplete case files and reduced
prosecution prospects).

2. No standardised instruments exist for evaluating repeat violence risks,
hampering effective protective measures and investigation prioritisation.

3. Limited victim protection during investigations, potentially exposing
them to retaliation and re-traumatisation.

4. Structural impediments (most investigators lack specialised training for
domestic violence cases, reducing investigation quality and perpetuating
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inappropriate responses to victim behaviour. Absent effective coordination
between different agencies leads to information loss, function duplication, and
fragmented responses that fail to address the complexity of domestic violence
cases).

Cultural and social factors: stereotypical thinking (prevalence of
patriarchal stereotypes among law enforcement personnel results in
underestimating domestic violence seriousness); victim-blaming tendencies
(inclination to blame victims for provoking violence reduces motivation for
thorough investigations and reinforces harmful social narratives),
misunderstanding of violence cycles (insufficient understanding of domestic
violence psychological aspects leads to misinterpreting victim behaviour,
particularly regarding complaint withdrawals and apparent reluctance to
cooperate).

The ongoing challenge of mitigating domestic violence necessitates the
development and implementation of innovative, technology-driven
investigative mechanisms. A comprehensive approach involves the
deployment of unified digital platforms that facilitate the tracking of all
reported incidents. Such systems, enhanced by artificial intelligence, can
perform automatic pattern identification and generate risk-escalation alerts
through predictive analytics, thereby enabling a proactive, data-driven
response. Concurrently, the creation of specialised mobile applications
empowers victims to securely document and preserve evidence, including
audio, video, and photographs, with automatic transfer to legally-valid, secure
cloud storage to ensure legal admissibility while upholding privacy principles.
Furthermore, the enhancement of the evidence base through the legal
admissibility of digital sources, such as social media and messaging data,
provides a more robust foundation for prosecution, provided it is conducted in
full adherence to privacy regulations. To prevent perpetrators from evading
justice through relocation, transnational databases with European Union
member states could facilitate information sharing and international
cooperation. A particularly effective model for proactive intervention is
“Clare’s Law” (the Domestic Violence Disclosure Scheme), implemented in the
United Kingdom. This system has proven highly effective in preventing
domestic violence through the proactive dissemination of information. Its core
features include: the Right to Ask, which permits an individual to formally
request information from the police about a partner’s history of domestic
violence; the Right to Know, which allows police to proactively disclose such
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information when they have reason to believe an individual is at risk; and a
multi-agency approach, which integrates law enforcement, probation services,
and local authorities into a collaborative decision-making process to ensure
comprehensive risk assessment and victim protection.

Conclusion. Ukraine’s positive procedural obligations under Article 3
regarding domestic violence investigations extend far beyond traditional
criminal justice responses. The ECtHR case law establishes clear standards
requiring states to treat domestic violence as serious crimes warranting public
interest prosecution rather than private family disputes. This paradigm shift
necessitates comprehensive reforms addressing structural, cultural, and
procedural barriers while implementing innovative technological solutions
and trauma-informed approaches. Effective compliance with Article 3
obligations requires recognition of domestic violence as a socially dangerous
phenomenon demanding active state intervention. This includes not only
reactive investigation measures but proactive prevention, comprehensive
victim support, and systematic perpetrator accountability through coordinated
institutional responses.
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